The recognition due in the courts of one state to the judicial proceedings of another is an essential element of the American Union. Article IV, § 1, of the Constitution requires that "Full Faith and Credit" be given in each state to the "public Acts, Records, and judicial Proceedings of every other State." The recognition of judgments when a federal court is involved-the effect of state judgments on proceedings in federal courts and the effect of federal judgments in state courts and other federal courts-is not governed explicitly by the terms of Article IV, but is no less important. Still, it is a problem that has received far less attention and is not yet thoroughly worked out.
Four developments of a generation ago have created new uncertainties and spawned several dubious lines of decision. These four developments, almost concurrent in time though probably accidentally so, were the substantial expansion of the judicial conception of what is included within the scope of a claim or cause of action;' the influential decision of the California Supreme Court in Bernhard v. Bank of America National Trust g-Savings Association 2 that mutuality of estoppel was no longer required for collateral estoppel effect to be given to judgments; the decision in Erie Railroad v. Tompkins, 3 requiring federal courts in diversity cases to look to state law as state courts had made it rather than to their own independent conception of the common law; and the adoption of the Federal Rules of Civil Procedure, effective in 1938, the same year as Erie.
At the outset, I venture a yet undocumented assertion. Courts and judges of the 19th century shared a common understanding of res judicata in terms of what a judgment decided. 4 The questions they asked about res judicata were largely, if not entirely, about what kind of proceedings were entitled to respect and enforcement. Because this common agreement no longer exists, the modem question is better phrased as: to what faith and credit is a particular judgment entitled? As this article discusses the statutes and cases bearing on the question, a central theme will, I hope, emerge: the effect of a judgment rendered by any court within the United States on judicial proceedings in any other jurisdiction is in the last analysis a matter of federal law.
Before embarking upon that quest, I must first account for a historical development that the Constitution itself may permit, but certainly does not require in its words. Why does any faith and credit at all attach to federal judgments?
I. A Historical Survey
Two historical sketches are necessary background-one of the evolution of the constitutional concept of full faith and credit and the other of the development of the full faith and credit doctrine between state and federal courts. The first is brief because my own research has uncovered nothing new; the summary provided here for readers not familiar with the scattered literature is a composite of the work of others. 5 The second sketch is more expansive because it is, I hope, more original and is central to a full understanding of the developments of the past 40 years.
A full faith and credit clause bearing that name first appeared in the Fourth Article of Confederation. It was similar both in phrasing ment should be proved. 14 (The statute is presently codified at 28 U.S.C. § 1738.) 1 5 The nearly contemporaneous enactment of this "implementing statute" suggests there was an unexpressed assumption that if federal courts inferior to the Supreme Court were created (the if because it was not at all clear to the Constitutional Convention that lower federal courts were needed 6 ), the power to prescribe what effect those courts must give to state court judgments was at least inferentially included in the congressional authority.
Conspicuously lacking in either the Constitution or the statute of 1790 is a reverse clause-that state courts are required to give some recognition, some faith and credit, to the judgments and proceedings of federal courts. On their face neither Article IV, § 1, of the Constitution nor the statute compels the state courts to give any respect, much less full faith and credit, to federal judicial proceedings.
From where, then, comes the clearly established rule that state courts must give full faith and credit to the proceedings of federal courts? That this is the rule is beyond doubt, and the state courts have generally accepted it. Indeed, the only semblance of resistance has appeared when there seemed to be something "wrong" with the judgments presented; it has never stemmed from a refusal by state courts to accept the general proposition that federal judgments as such are as binding on them under res judicata principles as are the judgments rendered by courts within their own system. 1 7 The Supreme 14. Act of Mar. 27, 1804, ch. 56, 2 Stat. 298.
15.
The statute was slightly modified in 1948, substituting "Possession of the United States" for "of any country subject to the jurisdiction of the United States." The pertinent language of the statute now reads:
The records and judicial proceedings of any court of any such State, Territory or Possession, or copies thereof, shall be proved or admitted in other courts within the United States and its Territories and Possessions by the attestation of the clerk and seal of the court annexed, if a seal exists, together with a certificate of a judge of the court that the said attestation is in proper form.
Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same full faith and credit in every court within the United States and its Territories and Possessions as they have by law or usage in the courts of such State, Territory or Possession from which they are taken. 17. Even prior to the elaboration of such a rule by the Supreme Court in the late 19th century, the state courts in general gave res judicata effect to federal court judgments. I have found no instance in which a state court even noted that it was not bound by either the Constitution or the statute to respect federal adjudications. In fact, they seldom cite any authority other than the general principle of res judicata, even when they are reluctant to accept the federal disposition.
A sampling of cases follows: Semple v. Hagar, 27 Cal. 163, 170 (1865) , appeal dismissed, 71 U.S. (4 Wall.) 431 (1866) (where a federal court had already ruled on the validity of a Mexican land grant against charges of fraud: " [C] 
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Court has consistently assumed that the implementing statute of 1790 required such recognition.
The major difficulty with this accepted state of the law is that, as we have seen, it rests on no explicit constitutional or legislative authority. The literature which has explored the problem adds little to an understanding of either the puzzle or the result. The present inquiry is therefore necessary, but fortunately the cases it must address are few and were decided over a period of only about 25 years. The Supreme Court never referred to the problem before the Civil War, and the now-established rule had crystallized before 1900.
The earliest discussion I have found is that of Justice Bradley in Dupasseur v. Rochereau.' 8 Previously, in 1865, a Louisiana federal court sitting in alienage diversity had foreclosed a mortgage. The issue posed in Dupasseur was whether Rochereau, who was not named a party in the federal proceeding, could litigate the priority of his mortgage on the same property in a subsequent Louisiana state case. The opinion says:
The only effect that can be justly claimed for the judgment in the Circuit Court of the United States, is such as would belong to judgments of the State courts rendered under similar circumstances.' 9 lien attacked in state court: "It would be strange, indeed, if the State courts should have a right to review the judgments of the Federal tribunals. It can not be necessary to cite authorities in support of this principle .... "); Thomson v. County of Lee, 22 Iowa (1 Stiles) 206 (1867) (Illinois federal judgment sued on in Iowa, and defendant argued that federal judgments were rendered by "foreign and not domestic tribunals." Id. at 207. The court answered: "(S]till we find, upon an examination of the Constitution and laws of the United States, and the decisions of the courts construing and applying them, that the Circuit Courts of the United States are not to be regarded as foreign tribunals by the courts of States other than that in which the federal court was holden which rendered the judgment .... ." Id. at 209); Pigot v. Davis, 10 N.C. (3 Hawks) 25, 27 (1824) (action of detinue brought for slave sold under judgment of federal court for North Carolina. According to North Carolina judge earlier judgment was "pronounced by a Court as stable, and as strongly constituted by the Constitution and laws of the country, as the Court we sit in, and it is a Court too of competent jurisdiction").
Even under extreme provocation this view was followed. In Ames v. Slater, 27 Minn. 70, 75, 6 N.W. 418, 419 (1880), a Kentucky corporation had filed a probate claim in a Minnesota court, where the claim was denied; the denial was approved by the Minnesota supreme court. Thereafter the corporation sued the administrator in the federal court in Minnesota, obtaining a large judgment. The Minnesota court held that it must respect the federal judgment even though the federal court's failure to honor Minnesota's own prior adjudication was "erroneous." The federal judgment was "valid as it stands."
References to the federal-to-state problem did not appear in early editions of Story's Conflict of Laws. The editor who prepared the fourth edition from Story's own manuscript added the following, in brackets, to indicate that he was embellishing upon Story's wording: "[And the same rule applies to judgments of the Since the court sat in diversity, "its proceedings were had in accordance with the forms and course of proceeding in the State courts. ' " 20 Not having been a party in the federal case, Rochereau would not be bound under general notions of res judicata. Because there was nothing "peculiar" 21 to Louisiana law which would have bound him to a similar state court judgment, the federal judgment did not bind him either.
The next case, Embry v. Palmer, 22 is the one most often cited for the rule that state courts must give full faith and credit to federal adjudications. It is also easily misunderstood and is worth quoting from at length to show why. The Supreme Court of Errors of Connecticut had refused to honor a District of Columbia judgment, not because it was a federal judgment, but because of a persuasive showing that it had been obtained by an extraordinary combination of misleading behavior by the plaintiff and an excusable omission by the defendant. 23 The Court first quoted from the implementing statute as it then read:
[The statute] provides that the records and judicial proceedings, not only of the courts of any State, but of any Territory, or of any country subject to the jurisdiction of the United States ... "shall have such faith and credit given to them, in every court within the United States, as they have by law or usage in the courts of the State from which they are taken;" . . . . 21 And then the Court stated:
So far as this statutory provision relates to the effect to be given to the judicial proceedings of the States, it is founded on art. 4, sect. 1, of the Constitution, which, however, does not extend to the other cases covered by the statute. The power to prescribe what effect shall be given to the judicial proceedings of the courts of the United States is conferred by other provisions of the Constitution, such as those which declare the extent of the judicial power 20. Id. The Court attached no significance to the fact that the federal circuit court proceedings might have been regarded as in equity. In matters of equity, the procedure of federal courts sitting in Louisiana was distinctly federal, although for a reason different from other states. Under the Act of May 26, 1824, ch. 181, 4 Stat. 62, Louisiana federal courts were made conformable to state practice and procedure in "civil causes," held to include both law and equity. Livingston v. Story, 34 U.S. (9 Pet.) 632, 656-57, 660 (1835). However, because Louisiana had no state courts of chancery, and thus no state rules of equity practice, federal equity practice was held to govern in their absence. Id. at 657, 660; Gaines v. Relf, 40 U.S. (15 Pet.) 9, 14-16 (1841 The Court's reasoning is perplexing: it suggests that because the statute requires states to recognize judgments of territorial courts, and because territorial courts are courts "of the United States," the statute thereby requires the states to recognize the judgments of all "courts of the United States." But the result seems plain: federal judgments are as powerful in state courts as are judgments of other states.
The next significant Supreme Court case arose from concurrent litigation in federal and state courts in Louisiana over the continued validity of the monopoly on butchering sustained in the famous Slaughter-House Cases. 20 A federal circuit court found the monopoly still valid in a decision that was later reversed by the Supreme Court for reasons not pertinent here. 27 Prior to its reversal, however, a Louisiana court in a suit between the same litigants awarded damages for malicious prosecution, despite the Louisiana rule that a party who relied upon an outstanding decision of a tribunal with jurisdiction of the parties had an absolute defense to malicious prosecution-i.e., good 25. Id. at 9-10 (citations omitted). On this basis, the state award was vacated even though the Court had previously recognized error in the federal decree upon which the defendant in the suit for malicious prosecution had relied in Louisiana state court. The decision was not the usual invocation of the principle of res judicata under the name of full faith and credit, but a ruling that full faith and credit forbade any rule that discriminated against a federal judgment by making it a less effective defense than a state court judgment.
26
The holdings in Embry and the cases following it2" are more understandable than the explanations given. One can well ask what compels the conclusion just quoted, tht the scope and effect of a federal judgment are identical to those of a judgment of a court of the state in which the federal judgment is rendered. Metcalf v. Watertown, 0 which was probably the last attempt by the Court to elucidate the effect states must give to federal adjudications, merely repeats 1 the general language of Embry v. Palmer. The Court clearly read the implementing statute as prescribing the effect to be given federal judgments, despite its lack of any explicit provision to that end, and as 28. 120 U.S. 141, 147 (1887 188, 189 (1966) (dictum that state cannot limit its enforcement of sister state judgments to shorter period than that allowed judgments of its own courts). Vol. 85: 741, 1976 "implementing" in this respect clauses of the Constitution other than Article IV, § 1, most notably the power to create courts inferior to the Supreme Court. Even more remarkable than this construction of the Constitution and statute is the total silence of the Congress, which has never, even to this day, explicitly addressed the effect to be given federal judgments.
The rule which has become law was stated most recently by Justice Reed in Stoll v. Gottlieb. 3 2 The Supreme Court of Illinois had refused to honor the decree of a bankruptcy court in Illinois on the ground (accurate as far as it went) that the decree in question exceeded the bankruptcy court's subject matter jurisdiction. But that objection had been raised and decided, however wrongly, in the bankruptcy court. Reed's opinion says of the implementing statute that it is broader than the authority granted by Article Four, section one, of the Constitution to prescribe the manner of proof and the effect of the judicial proceedings of states. Under it the judgments and decrees of the federal courts in a state are declared to have the same dignity in the courts of that state as those of its own courts in a like case and under similar circumstances. 3 The opinion later makes the puzzling suggestion that because there was a federal question involved (bankruptcy), " [t] he problem before the Supreme Court of Illinois was not one of full faith and credit but of res judicata." 3 4 Why this should be true is not explained, and the difference, if it is one, is not followed up in other cases.
This survey of the development of the rule has been kept short because its purpose is not to show that the Court was willfully wrong in doing what it did, but to establish that it was wantonly right. By strength of arm and sleight of hand, it achieved a result that is indispensable to federalism. In the words of Chief Justice Stone, the purpose of full faith and credit is to "establish throughout the federal system the salutary principle of the common law that a litigation once pursued to judgment shall be as conclusive of the rights of the parties in every other court as in that where the judgment was rendered." 3 5 Like the commerce clause, it "became a nationally unifying force." 3 6 Although Stone was writing in a state-to-state context, the principle is as powerful in state-federal relations. Were there no such rule, it would be necessary to invent one-so invent it the Supreme Court did. 430, 439 (1943) .
Id.
The early history of full faith and credit discloses no dispute or confusion arising over federal judgments tendered in other federal courts. The problem, discussed below under the heading "The Effect and Scope of Federal Judgments," 37 was not posed directly until 1931. It is modem law, not history.
II. State Judgments in Federal Courts
I noted in the introduction that the Erie decision has given rise to a questionable line of authority. Must a federal court follow the law of the state in which it sits on the scope and effect to be given to that state's own judgments and to the judgments of other states? As will be shown, the answer is certainly "yes" to the first and "no" to the second. Yet most of the relevant decisions seem to conclude that there is only one issue presented, and that it is resolved by the Erie doctrine. That is erroneous; Erie has no voice on the issue, which should be framed in different terms. The correct answer is found in the implementing statute. Fortunately the faulty doctrine is not yet fully entrenched; the Supreme Court has noted the problem, but has not yet ruled on it. And at least a few lower court cases point in the right direction.
The Supreme Court appears to have first taken cognizance of the problem in Heiser v. Woodruff: 38 We need not consider whether, apart from the requirement of the full faith and credit clause of the Constitution, the rule of res judicata applied in the federal courts, in diversity of citizenship cases, under the doctrine of Erie ... can be other than that of the state in which the federal court sits. 9 As this quote suggests, the question raised within it was found not to bear on the outcome. 40 
40.
A money judgment had been filed as a claim in a bankruptcy proceeding. It was objected that the judgment had been fraudulently obtained (although the issue of fraud itself had previously been litigated and decided). The Court actually ruled that the question was not one of the effect of judgments but of the provability and allowability of claims, matters regulated by the Bankruptcy Act, 11 U.S.C. § 103(a) (1970).
41. 402 U.S. 313 (1971).
Vol. 85: 741, 1976
Federalized Res Judicata trend in the field from Justice Traynor's Bernhard decision to the present, the Court said:
Many federal courts, exercising both federal question and diversity jurisdiction, are in accord [on dispensing with mutuality] unless in a diversity case bound to apply a conflicting state rule requiring mutuality.
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Following this statement in Blonder-Tongue's text is a string of citations to cases, many of them discussed below, which seem to bear out the principle that federal courts in diversity cases may be required to conform to state law on the scope or effect of a judgment. Nevertheless, this statement in the opinion is certainly not a holding (Blonder-Tongue itself arose entirely under federal question jurisdiction-a patent infringement-rather than diversity jurisdiction) and should not even be regarded as dictum. It is merely a factual observation-most federal courts have said that in diversity cases they are bound to apply the law of judgments of the state in which they sit.
This observation leaves open two questions. Are federal courts so bound? And if so, why? The answer to the first question is that federal courts in diversity are bound to reach the same result as the forum state would, but for a reason unrelated to the Erie doctrine. The implementing statute from 1790 until today has compelled the federal courts to give to the judgment of the court of any state, not only those of the state in which it sits, the same full faith and credit that the judgment has "by law or usage" in the court of rendition. 43 The statute requires similar recognition by any state court. Thus, by the terms of the statute, Pennsylvania courts, both state and federal, must give to New York judgments the effect that New York would give them, not whatever effect Pennsylvania decides they deserve. Similarly, Pennsylvania federal courts must give to Pennsylvania judgments the same effect Pennsylvania would give. Even in this latter case, the reason is not Erie, 44 which most courts cite to support the conclusion, but the full faith and credit statute.
Reference to the Erie doctrine in the situation where both state and federal courts are located in the same state can probably be dismissed as a form of harmless error. But there are cases where the error is not harmless, and discussion of but a few will demonstrate why. 
Behrens v. Skelly
4 5 was a suit in a Pennsylvania federal court upon an arbitration award reduced to judgment in a New York supreme court. The issue was whether the Pennsylvania defendants were in "privity" with the New York litigants. Judge Mars said:
In the present case jurisdiction is based on diversity of citizenship. We must, therefore, determine in accordance with the conflict rules of Pennsylvania what law is to be looked to for ascertaining whether the defendants are in privity with [the New York litigants].
4 6
Finding no Pennsylvania conflicts rule about privity, he used the first Restatement of Conflict of Laws § 450, comment d, as Pennsylvania law; it said, in substance, that the law of the court of rendition determines the question of privity. But he used the Restatement as a Pennsylvania conflicts rule, which was entirely beside the point, rather than requiring the federal court to look directly to New York privity law without squinting through the spectacles of Pennsylvania. A similar holding by another highly respected court in Eisel v. Columbia Packing Co. 47 illustrates the same error. Eisel, who had purchased some packaged ham from a Connecticut retailer, sued the retailer and the Massachusetts packer of the product in a Connecticut state court. The packer pleaded that he had not been properly served with process. Before this could be decided, Eisel chose to proceed with his suit against the retailer and lost upon a finding that the ham had not caused his illness. Thereafter he sued the Massachusetts packer in a Massachusetts federal district court. The packer objected that Eisel was barred by collateral estoppel. Judge Wyzanski said: "This being a diversity jurisdiction case the substantive rules of collateral estoppel are governed by the law of Massachusetts."
48 Looking at general law, he found a "growing tendency," to which Massachusetts was "hospitable," to apply collateral estoppel against one who had sued another defendant on the same issue in a forum of plaintiff's choice and had, after full and fair trial on the merits, lost.
In this analysis, Homer nodded. Judge Wyzanski should have looked to the law of Connecticut, the state of rendition. On a matter as much in flux in 1960 as the doctrine of mutuality, the result under Eisel's approach could have been right only by accident, for Article IV of the Constitution and the implementing statute require Massachusetts These two cases can be reinforced by a handful of holdings and a multitude of quotations to the same effect. Those are relegated to the notes 40 because the point has been made. The approach which relies on Erie has become the federal rule. It has been adopted by several circuit courts; the Third Circuit especially, which early adopted the rule abandoning mutuality,5 0 has frequently relied on the Erie approach.
Although a substantial majority of federal decisions on this point have followed the Erie analysis, at least a handful have not. Supp. 394 (S.D.N.Y. 1963) . A Florida state court judgment was invoked as precluding relitigation of several issues. The judge noted, "The determination of which law is to govern . . . begins with the inevitable citation of the, Erie trilogy." I4. at 395. Finding that issue preclusion was outcome determinative and that there was no countervailing federal policy, the court looked to New York law and found that it would apply the collateral estoppel rule of Florida, the state of rendition. Cited in support is REsTATEMENT OF CONFU c OF LAws § 450 (1934) .
The error in some of the cases here listed may be of the harmless variety because they involved a state judgment called into question in a federal court of the same state. Whether it is Erie which controls or full faith and credit, the result would be the same. For example, in the First Circuit decision in Doiron, supra, applying an Erie analysis may still have given the right result because the state court judgment was pleaded in a federal court of the same state. Perhaps the First Circuit redeemed itself when it used full faith and credit exclusively in Wayside Transp. Co. v. Marcell's Motor Express, Inc., 284 F.2d 868 (Ist Cir. 1960 tion, cases where diversity is not involved, will be discussed laterA' But a few federal courts have perceived that no Erie problem is ever presented, even in diversity. One case came to this position perforce (it was decided prior to Erie) and recognized that the only question was one of full faith and credit. 5 A major post-Erie case is Hazen Research, Inc. v. Omega Minerals, Inc., 5 3 where a Colorado state court judgment was sued upon in federal court in Alabama. Ignoring Erie, the Fifth Circuit applied a straightforward full faith and credit analysis. " [W] e have the rather anomalous situation of a federal diversity court deciding a controversy in which Congress has, by the exercise of its express and implied powers, federalized all relevant legal questions-a diversity case in which there are no issues of forum state law." 54 Still another such case comes from the Third Circuit. In Clyde v. Hodge, 5 5 without citing any of its Erie-line cases, the court said:
Unquestionably, the courts of the United States must give full faith and credit to the final judgments of state courts. Constitution of the United States, Article IV, Section 1; 28 U.S.C.A. § 1738;
....
The district court was therefore compelled to give the Ohio judgment the same force and effect in this action as it would have been accorded by the Ohio courts. 56 In the light of this command, the court held that since Ohio still preserved the rule of mutuality for collateral estoppel, certain issues were not barred in the Pennsylvania federal district court.
Explicit in a few of the Erie-based cases, 5 7 and implidit in many more, is the notion that the rule of res judicata or collateral estoppel is "substantive" rather than "procedural" for purposes of the Erie doctrine. That classification is unimportant in the sense that the application of Erie under established case law does not turn on whether the label is substance or procedure. If "outcome determinative" is the relevant test under the Rules of Decision Act as construed in Erie," s hardly anything is more dispositive than the doctrine of res judicata. There is no such choice and no delicate balance to be struck. Full faith and credit has dominating constitutional and statutory force and must prevail.
III. The Effect and Scope of Federal Judgments
The Supreme Court has held that federal court judgments are entitled to full faith and credit in the states, although, as we have seen, neither the Constitution nor the implementing statute specifies that The answer to this question has varied through three stages. The first stage, of pre-Rules conformity, is now pure history. The second was established not long ago but is now in decline; the third is still emerging with contours far from clear.
To describe the first figuration involves some repetition of the inquiry of Part I. The earliest analyses of the scope of federal judgments concerned judgments of the then federal circuit courts tendered in courts of the state in which the federal court sat. The holdings about the scope or effect of such judgments were clear-the federal judgment had to be treated as neither less nor more binding than those issued by the courts of the state.
Thus, in Dupasseur, a diversity judgment by a federal court sitting in Louisiana could be given no greater binding effect in subsequent Louisiana litigation than the judgment of a Louisiana state court. 0 8 The reason given? Since the case was grounded in diversity, 0 the federal court's proceedings were had in accordance with the forms and course of proceedings in the State courts. It is apparent, therefore, that no higher sanctity or effect can be claimed for the judgment of the Circuit Court of the United States rendered in such a case under such circumstances than is due to the judgments of the State courts in a like case and under similar circumstances. 7 0 What seemed so "apparent" to Justice Bradley in Dupasseur that he cited no supporting authority is less clear to a modern reader. Undoubtedly his conclusion was influenced by the provisions of the Conformity Act then in force. Since all the rules of practice and procedure of the federal courts were the same as those of the states in which they Hancock National Bank v. Farnum" 3 repeated these conclusions, but in a different context. Suit had been brought in a Rhode Island state court on a judgment from a federal court in Kansas. The issue was whether the federal decision (that a corporation owed a specific debt) was binding upon an assessable shareholder (one whose potential liability did not lapse with the exhaustion of the company's assets) even though the shareholder had not been joined as a party in the original suit. The Court found the answer in Kansas law governing the scope of Kansas state judgments. It then said: "The fact that this judgment was rendered in a court of the United States, sitting within the State of Kansas, instead of one of the state courts, is immaterial . . . In explanation the Court merely cited to Crescent City Live Stock Co." 5 This was the state of affairs in 1900. The rule was clear, but the reasons given differed.
There the matter seems to have slumbered, at least at higher appellate levels, until the great change of 1938, when the implementation of the Federal Rules of Civil Procedure and the nearly simultaneous decision in Erie overthrew previous patterns and expectations. This transformation opened the second stage of the doctrine of full faith and credit mentioned above. Federal practice came to differ from that of nearly all the states, and the earlier arguments for recognition of federal judgments based on conformity lost their force.
Judge Goodrich appears to have been the first to notice the effect of this change, albeit imperfectly. In Caterpillar Tractor Co. v. International Harvester Co., 7 6 decided in 1941, International had conducted the defense of an action brought against another company for patent infringement in federal district court in Nevada. In a second suit for infringement, this time against International itself in a federal district An interesting intellectual question is presented concerning the theoretical basis for the effect to be given the judgment of a federal court in Nevada in a federal court in New Jersey. 77 The holding of the case is inconclusive; the decision is obsolete and implicitly overruled. But the analysis remains fundamentally important. The court considered first the possibility that "the question [was] essentially one of faith and credit." 78 Since Erie had left little scope for a federal general common law, Goodrich reasoned, the scope of the judgment had to be determined by the law of some state. Under Hancock National Bank, that lawgiver had to be Nevada, in which the original federal court sat.
79 "On the other hand," his opinion went on, the case involved a federal adjudication tendered in another federal court.
[T]he matter here is one between two courts of the same sovereignty, the United States of America. If one federal court failed to give effect to the judgment of another federal court the Supreme Court of the United States, as the head of the judicial system of the United States would compel it do so because "they are many members yet but one body." 8 ' 0 Although not citing it, the court must have meant that Baldwin would require that conclusion.
The holding in Caterpillar Tractor does not conclude whether the common sovereignty of the two federal courts gives rise to a federalized rule on the scope of judgments, for Judge Goodrich found that the same result would occur under the law of preclusion of Nevada and of the federal courts. He did note, however, that Judge Biggs, a member of the panel, thought that faith and credit did not apply., What was the American Law Institute doing in the area of res judicata around the time of Erie-faithfully restating the law? Two of its works are pertinent. treats in considerable detail the credit to which judgments are entitled, but "deals primarily with the effect of a judgment in the State in which it was rendered and only incidentally with the effect in other States." 8 ' 2 One turns to the original Restatement of Conflict of Laws, issued in 1934, only to be left uncertain as to whether it was intended to cover federal judgments at all. The only seemingly applicable provision is Title C, Res Judicata and Merger, § 450, discussing the "Effect of Valid Foreign Judgment," which indicates that the issues decided by a judgment and the parties bound by it are "determined by the law of the state where the judgment was rendered." 8 1 3 The Comments and Illustrations are phrased wholly in terms of state practice. There is no separate mention of federal adjudications. Still, the rule was an accurate restatement because, as has been shown, before 1938 the scope of a federal judgment was determined by the law of the state in which it was rendered. Yet nothing in either Restatement denies the possibility that comprehensive federal principles, derived from existing law, might govern the effect of all judgments in all courts.
Before reviewing the case law subsequent to Caterpillar Tractor, it might be well to consider a question neither asked nor answered by Judge Goodrich and not reached by the Restatements: Why should Nevada law have any influence on the effect of a judgment for patent infringement, a subject of exclusive federal jurisdiction? What does it matter what Nevada might wish to do in an area in which the state has no power to act? In defense of Judge Goodrich, it should be noted that he offered the suggestion that the state rule on judgments must prevail only as a possibility. But he developed it with enough clarity to attract many followers, while the other possibility-that the problem should be solved by considering only the structure of the federal courts themselves-is expressed obscurely, although I believe it is ultimately sounder.
Judge Goodrich's view of the possible consequences of Erie for the recognition of judgments did not survive, at least not in cases of exclusive federal jurisdiction. In Heiser v. Woodruff, 8 4 where a federal diversity judgment was filed as a claim in bankruptcy, the Supreme Court said: "It has been held in non-diversity cases, since Erie v. Tompkins, that the federal courts will apply their own rule of res 533-34 (1934 C. § 2072 (1970) ). Vol. 85: 741, 1976 by the then prevailing law on pleading and joinder, Judge Goodrich stated that the principle of disposing of the whole controversy between parties "pervades the modern systems of pleading, especially the federal system, as exemplified by the free permissive joinder of claims, liberal amendment provisions, and compulsory counterclaims." 92 What provisions of the Federal Rules of Civil Procedure speak to the problem of preclusion? Most importantly, Rules 13(a) and 41(b): the former precludes subsequent litigation of a counterclaim arising out of the same transaction as the main claim, except under stated circumstances; the latter provides that a dismissal of an action is to be deemed to be an adjudication on the merits (thereby precluding further action) unless the dismissal order otherwise specifies.
There are fully established lines of decision on both of these rules that the federal determination is binding not only in other federal courts but also in the courts of the states. For the counterclaim rule, it is enough to mention London v. Philadelphia, 93 where the Pennsylvania supreme court held that a party was precluded by prior litigation in a federal court in which the party could have asserted a counterclaim, but did not. 94 The nearly uniform course of state court decisions accepting preclusion of counterclaims not timely made as a matter of substantive federal law is adequately chronicled elsewhere. 95 The settling effect of a federal dismissal with prejudice is also fully established. The first decision is that of Judge Medina in Kern v. Hettinger," a case originating in the Southern District of New York. The plaintiff had previously sued one of the defendants in federal district court in the Northern District of California on the same claim, and the suit had been dismissed there under Rule 41(b) for want of prosecution. Kern argued that the California dismissal was without prejudice because that would have been the effect of dismissal in a California state court. Judge Medina replied: 92. 186 F.2d at 470. 93. 412 Pa. 496, 194 A.2d 901 (1963). 94. Id. at 499, 194 A.2d at 902. The basis of the holding is not entirely clear, but the court appears to treat the res judicata effect as a matter of substantive federal law:
We realize that Pennsylvania state court trials are not bound by federal court procedural rules. But, this is not now a matter of procedural rules, but rather the application of substantive law. The principle of res adjudicata is controlling. Id. at 500, 194 A.2d at 902. Accord, Home v. Woolever, 170 Ohio St. 178, 163 N.E.2d 378 (1959 ), cert. denied, 362 U.S. 951 (1960 .
95. sion therein is inadequate. In earlier litigation, the plaintiffs had sued in an Arkansas federal court for damages for wrongful death arising out of a collision in Missouri, seeking recovery under Arkansas common law. The action was transferred to Missouri where the district court ruled that Missouri law applied and that the plaintiffs failed to state a claim under that law; the court gave leave to amend, but the plaintiffs elected to suffer a dismissal under Rule 41(b), which was stated to be "with prejudice." 99 On appeal the dismissal was affirmed, and their petition for certiorari denied. 0 0 Thereafter, they began a second action in Missouri federal court under the Missouri wrongful death statute, which they had deliberately foregone earlier because that statute was least favorable for their recovery. The action was dismissed on a plea of res judicata, and the Eighth Circuit affirmed, holding that a dismissal with prejudice was a ruling on the merits both under Rule 41(b) and the Missouri rules.' 0 1 Perhaps the case is only another application of Rule 41(b). More important, however, is what was not said. What claims are precluded by dismissal? Is it only those actually stated and dismissed, or also those one might have added by amendment but elected not to? The Eighth Circuit might have looked to Missouri law for the answer, but it did not. Implicit in the case is the determination that what con- stitutes a single claim is determined solely by federal law and that a plaintiff's failure to make use of Federal Rule 15 (allowing the amendment of pleadings) so as to state a valid claim bars any subsequent action. It can also be suggested that Rule 23 on class actions clearly contemplates a uniform federal rule on who is bound by such a suit. Although class actions always have been recognized' 0 2 as an exception to the general rule that only named parties to an action are bound, Rule 23, as amended in 1966, moved further yet-establishing that even in class actions in which members of the class are united in interest only by the presence of common questions in their claims, they are bound unless they affirmatively opt out of the suit.
10 3 And courts appear ready to uphold this principle. To the extent, then, that the Federal Rules of Civil Procedure do speak about the preclusive effect of federal adjudications, they speak authoritatively, and determinations based upon them are entitled to res judicata effect or full faith and credit. 1 0 5 They have been given that effect by state and federal courts alike.
What happens, however, on matters of res judicata where the Supreme Court has not exercised its rulemaking power under the Enabling Act? Can the federal courts, lower as well as Supreme, adopt theories of res judicata which are different not only from their own prior rules on these subjects but also from those of the states in which the rendering court sits?
I noted at the outset of this article that four developments in the past generation have left the federal law of res judicata uncertain. The Federal Rules of Civil Procedure have been discussed, and Erie is at least partially disposed of. What of the other two-the changing conception of the scope of a cause of action and the relaxed views about mutuality of estoppel first announced by the California Supreme Court in Bernhard?' 0 0 Neither of these is treated in the Federal Rules.
Certainly there are holdings, explicit and implicit, that federal courts can create rules on the scope of a cause of action (what issues have been decided, even if not actually litigated) and on the parties bound by an adjudication. The Williamson case 1 0 7 is one example; the court was clearly influenced by the overall tenor of the Federal Rules, but did not apply any particular Rule. Rule 18, allowing free joinder, is most nearly on point; but it only permits and does not compel. Williamson introduced a principle of compulsory joinder, a rule against splitting claims into as many causes of action as there are legal theories to support recovery on the same set of facts. Much the same can be said of Glick. 08 Rule 15 permits amendment, but does not purport to require amendment. Only judicial construction in light of broader policy prevents splitting claims and compels one to amend when the opportunity is afforded.
Not surprisingly, it has been in diversity cases that federal courts have been least confident of their power to declare a general federal rule of res judicata. The Glick case, applying a federalized rule of compulsory amendment, arose under straight diversity jurisdiction, but the court did not address the possible limiting effect of diversity jurisdiction. Where courts have perceived the problem, it has been a source of confusion, as is revealed in two airline disaster cases. One is United States v. United Air Lines, Inc. 0 9 where a district court was specially constituted as a court for the District of Nevada and the Eastern District of Washington, but eventually tried the case in the District of Nevada because the air collision sued upon had occurred there. After an extensive trial involving large claims, a jury found United Air Lines liable for the death of many passengers. Thereafter, representatives of the remaining passengers moved for summary judgment on liability, which was granted. The trial court found it difficult to decide which law of mutuality applied, but settled upon that of Nevada; it concluded that the collateral estoppel rule was substantive and that Nevada, as the site of the collision, was the proper source for substantive law."1 0 Wishfully, the court found that Nevada had abandoned mutuality as early as 1916, long before the Bernhard revolution, and then advanced the more comforting authority of Bernhard itself, which Nevada presumably would have followed in any event."' Despite this reliance on state law, there is at least an intimation that the judge considered the matter one of federal law, for he collected federal cases holding that the requirement of mutuality no longer prevailed in federal courts. 112 Another puzzling opinion is Berner v. British Commonwealth Pacific Airlines, Ltd.," 1 3 a case brought in the Southern District of New York for the wrongful death of a passenger who died in a crash near San Francisco. The trial judge directed a verdict against the airline on the basis of a prior California federal court judgment in favor of the survivors of another passenger on the same flight. On appeal, the Second Circuit first distinguished its own decision in Zdanok v. Glidden Co." 4 that dispensed with an absolute requirement of mutuality: "Zdanok involved two federal court cases resting on federal question jurisdiction. We have two federal court cases here, but in both jurisdiction rests on diversity of citizenship."" 1 5 "[I]n light of the radiations of Erie R.R. v. Tompkins," the opinion went on, the court "might properly look initially to New York law," which then still required mutuality." 1 6 The circuit court finally saved itself from a difficult choice by finding, on dubious grounds, that the results under the federal, New York, and California rules were all the same."1 7
The Third Circuit has faced the same problem. It had early rejected the requirement of mutuality in cases involving federal questions. However, in Provident Tradesmens Bank & Trust Co. v. Lumbermens Mutual Casualty Co.,"1 8 a diversity case, the court ruled that it was bound to apply Pennsylvania law on collateral estoppel (which also rejected mutuality) to a prior Pennsylvania federal judgment. What seems the most recent and most difficult case from the Third Circuit is Williams v. Ocean Transport Lines, Inc." x9 A longshoreman sued a port commission in diversity in the federal district court for New Jersey and simultaneously sued the shipowner in admiralty in federal district court in the Eastern District of Pennsylvania. Liability was not seriously in dispute. The New Jersey judgment was rendered first, with a verdict for $90,000. Not satisfied with the amount, the plaintiff pursued his Pennsylvania action seeking greater damages. The insurance company representing both defendants raised the defense of collateral estoppel in the Pennsylvania federal court. The court noted a number of possible solutions to the choice of law problem. One might look to the law of New Jersey to determine the preclusive effect of the earlier judgment, since it had been rendered by a federal diversity court sitting in New Jersey-as we have seen, this was once the iron-clad rule. Or instead, one might look to "the law applicable to the second suit to determine what preclusionary effect should be given in that suit to the first judgment."' 20 The choice of this second alternative would not, however, end the inquiry: one still would have to determine whether "the law applicable to the second suit" was the law of the forum state, because of Erie, or whether the federal court was "free in the light of federal considerations to apply its own rule."' 121 After an extensive and sophisticated discussion of the principles involved, the court looked to federal policy:
Where so substantial a federal interest is involved as the multiplicity of claims arising out of seamen's and longshoremen's accidents, a federal court should be able to decide for itself whether or not a greater preclusionary effect may be given to a prior judgment than would be given in the state of the first forum ... This same consideration eliminates the necessity for looking to Pennsylvania law, at least where the second action asserts federal subject matter rather than diversity jurisdiction.
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This approach to the resolution is unnecessarily complicated. Further, it is wrong. Instead of engaging in the dubious inquiry whether "federal interests" were "substantial" enough to justify giving greater effect to the prior adjudication "than would be given in the state of the first forum," the court should simply have ruled that the scope of the New Jersey diversity judgment was necessarily determined by federal law, not New Jersey law.
So bold an assertion may call both for authority and some explanation. One recent decision, Aerojet-General Corp. v. Askew,' 23 holds unqualifiedly that there is a federal rule against splitting claims (in this instance failing to raise a federal defense when it could have been asserted) and that the question of what parties are bound by a judgment is also federal in nature. There had been federal litigation over the validity of an option held by Aerojet to buy certain public lands. This first suit was in a federal diversity court, although there existed 120. Id. at 1187. 121. Id. at 1188. 122. Id. at 1189-90 (emphasis added). One commentator has criticized Williams's use of a federal rule giving greater faith and credit to a judgment than would be given in the state of rendition, suggesting that it would have been preferable to "anticipate" New Jersey rulings loosening the old requirement of mutuality. 56 VA. L. Rav. 1483 Rav. , 1485 Rav. (1970 .
123. 511 F.2d 710 (5th Cir.), appeal dismissed and cert. denied sub nom. Metropolitan Dade County v. Aerojet-General Corp., 423 U.S. 908 (1975) . Vol. 85: 741, 1976 a potential defense that invoked a federal question (whether the option was invalidated by a Florida statute later enacted, or whether such invalidation would violate the contracts clause). The only defense pleaded and tried was failure of consideration. Thereafter, the same issues were raised between different parties in a Florida state court. An injunction was sought in federal court, under federal question jurisdiction, to prevent further prosecution of the Florida action. 24 The party opposing the injunction claimed that the scope of the earlier federal diversity judgment was governed by Florida case law. The district judge apparently conceded that Florida law defined the scope of the federal judgment. 25 The Fifth Circuit held, however, that "federal rather than state standards are applicable":
Federal law clearly governs the question whether a prior federal court judgment based on federal question jurisdiction is res judicata in a case also brought, as this one was, under federal question jurisdiction, We believe the same result obtains where, as in this case, the first suit was brought only under diversity jurisdiction. The federal doctrine of res judicata bars relitigating any part of the cause of action in question, including all claims and defenses that were actually raised or could have been raised.' 2 6
In addition to the question of what claims were foreclosed by the first judgment, there was a problem of parties. A state land board had been the party defendant in the original federal litigation. Dade County, which wanted to purchase the land and had a priority under the challenged Florida statute, argued that it could not be bound by litigation to which it was not a party. To this contention also the court found an answer in federal law:
Under the federal law of res judicata, a person may be bound by a judgment even though not a party if one of the parties to the suit is so closely aligned with his interests as to be his virtual representative.
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124. The issue of full faith and credit is usually raised by suing on a judgment as an obligation or by pleading it in bar. But it is established that a federal court may enjoin the bringing of a state action when a prior federal judgment would constitute a bar. This is deemed within the exception to the Anti-Injunction Act, 28 U.S. C. § 2283 (1970) The court concluded that identity of interest was principally a question of fact and did not disturb the trial court's finding. Aerojet-General deserves to be admired, but not beatified. In one of the footnotes there is the dubious suggestion that, although the res judicata effect of federal judgments is a matter of federal law, collateral estoppel may somehow be determined by the law of some state. 128 Yet once established, as it has been, that the full faith and credit statute does apply to federal judgments, there seems to be no reason to select among the res judicata features, measuring some by federal law and others by state law. Another footnote advances the view that where a federal court judgment based on diversity jurisdiction is pleaded as res judicata in a subsequent state court action, the law of the original forum state would govern as to whether the federal judgment has preclusive effect. 129 This was an attempt to limit the holding of Aerojet-General to instances where federal judgments are pleaded as res judicata in subsequent federal suits, thus seemingly preserving the authority of Dupasseur' 3 0 and Crescent City Live Stock Co.' 31 In fact, as has been shown, those cases have been superseded by the development of independent federal rules of procedure 1 3 2 They are not good statements of the emerging law, and would be better abandoned than distinguished. Federal judgments should be given the "same full faith and credit in every court . . . as they have by law or usage" in the court of rendition.
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The argument in support of this conclusion is abstract, and requires a cautious statement. At its root is the constitutional provision that the federal judicial power extends only to cases and controversies. To decide a case or controversy implies some binding effect. A judgment or decree that lacked finality would constitute something other than an exercise of the judicial power.1 3 4 If that principle be accepted (and it has rarely been denied), it seems inappropriate that some other sovereignty-the states-should have ultimate authority to determine what binding effect the judgment has and on whom.
There may have been merit, when the Conformity Act prevailed, in following, within limits, state law on the effect of judgments. The proper scope of judgments is determined in large part by the procedures leading to their rendition. Thus it was not unreasonable to declare that federal judgments should have the same scope, neither more nor less, as judgments rendered by the courts of the states wherein they sat, if only as a matter of Congress's power to regulate the jurisdiction and procedure of federal courts. But the time of conformity is past. Except by special incorporation of state law, federal procedure under the Rules is independent of the states. That there is still some deference to state law cannot be denied. Rule 4, which serves to define who may be bound by a federal adjudication, partially incorporates state methods of service of process. But in the absence of such restraints, federal law (judge-made when the Rules do not speak) should prevail. The specter of Erie should be banished from this realm.
The ultimate reason for this conclusion is that it is in the nature of the judicial power to determine its own boundaries. This principle was recognized by Judge Medina in Kern v. Hettinger, 3 5 in the very context we are considering here: "One of the strongest policies a court can have is that of determining the scope of its own judgments."' 3 6 Without that power it is less than a court. The clear thrust of the Constitution is that courts created by the Congress are courts in the fullest historical sense of the word. It is for that reason that we need not look to see whether Congress has enacted an explicit rule on judgments, 37 or even delegated a power to do so. The only possible limitation of federal courts' power to give force to their own adjudications would arise if the Congress had acted affirmatively and unequivocally C. § 1962 (1970) , a federal judgment has the same lien effect as a judgment of the state in which the federal court sits. Missouri had once attempted to place a slightly onerous but eminently reasonable burden on federal judgments-requiring by statute that a federal judgment be docketed in county records before it became a lien on land located in that county. The Supreme Court emphatically denounced this attempt to give any lesser effect to a federal judgment than would be given to one of a Missouri court, which became a lien upon rendition. "Merely approximate conformity with reference to such a subject matter will not do, especially where complete conformity is entirely possible." Rhea v. Smith, 274 U.S. 434, 442 (1927). to reduce it. Perhaps the Congress could, but that issue need not be faced until an attempt is made. None has been. 13 8 Except in Aerojet-General, the questions just discussed concerning the issues foreclosed and the parties bound by a federal judgment arose in a purely federal-to-federal context. What have state courts done when federal judgments from the same state are tendered before them as claims or defenses? Not infrequently they simply cite their own decisions on what issues are precluded or parties bound. 39 This is not surprising; for 100 years, since Dupasseur and Crescent City Live Stock Co., the Supreme Court has held that the scope of a federal judgment is determined by the law of the state in which it was rendered, and it has yet to declare that this is no longer the law. Still, in the period following the adoption of the Federal Rules of Civil Procedure, state courts confronted with differences in procedures that might affect who was bound or what was decided have often deferred to the federal rule.
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Even on matters not covered by the Federal Rules, some state courts have felt bound to give the same preclusionary effect to federal judgments as would a federal court-even where similar preclusion by wholly domestic judgments would be distasteful. Thus in Shell Oil Co. v. Texas Gas Transmission Corp., ' 4 ' a Louisiana court accepted "with extreme reluctance" what was to it the foreign doctrine of collateral estoppel because it "is included within the full faith and credit man-138. To treat the effect of diversity judgments as a matter amenable to rulemaking by the federal courts is not inconsistent with the .ommand of the Rules of Decision Act that the "laws of the several states . . . be regarded as rules of decision." 28 U.S. C. § 1652 (1970) . By the terms of the Act, state rules of decision are applicable only where there is no constitutional or statutory requirement to the contrary, and only "in cases where they apply." That the power to decide the force of federal adjudications is, in extremis, a defining element of Article III judicial power gives reason to find that even in less extreme instances the laws of the several states do not "apply" within the terms of the Rules of Decision Act itself.
139 45 This may again have been an accident of timing, but it is certainly no accident that pendent jurisdiction has been expanded since, and that claims which once could not be pleaded pendent to a federal cause now can be.' 46 This development parallels the broadening of the scope of a cause of action described by Judge Goodrich in Williamsonl 4T and, in greater detail, by the tentative drafts of the Restatement (Second) of Judgments. 14 There is one seemingly unassailable holding in regard to preclusion of pendent claims, by the supreme court of Pennsylvania in London v. Philadelphia' 49 -that if a state cause of action is a compulsory counterclaim within pendent or ancillary jurisdiction in a federal suit, -it is barred in all subsequent litigation, even though it was not presented. In London, however, the assertion of the counterclaim was made compulsory by Rule 13(a).150 Does a similar rule apply to the splitting of claims in instances where joinder is permissive?
forthrightly on the ground that the integrity of the federal judicial power is at stake, and that the scope of a federal judgment is determined exclusively by federal law-whether declared by Congress or judge-made.
I referred earlier to the American Law Institute's treatment of the problems discussed here. 1 5 3 To the extent the original Restatement of Conflict of Laws intended to cover federal judgments at all, it treated them under the general rubric of "foreign judgments." Restatement (Second) If this is a true "restatement," it is difficult to read it other than as saying that the pre-1900 decisions dissected above remain good law today. Those rules are more than a generation obsolete. A different rule is emerging today, and an even stronger one will prevail in the future. It will read something like this:
A valid judgment rendered in any judicial system within the United States must be recognized by all other judicial systems within the United States, and the claims and issues precluded by that judgment, and the parties bound thereby, are determined by the law of the system which rendered the judgment.
153. See p. 759 supra.
Section 2, Comment c of the RESTATEMENT (SECOND) OF CONFLICr OF LAWS (1971)
appears expressly to exclude "Federal-State Conflicts" as a topic "not dealt with directly in the Restatement of this Subject." It is hard, however, to ignore the explicit reference to federal judgments in the catch-line of § 93, the more so because of the total silence of the original Restatement on federal matters.
